
1 

 

 
 

Yogi Berra Does Legal Ethics:  

A Legal Presentation in Nine 

Innings 
 

Supplemental Materials 

 

The Model Rules of 

Professional Conduct 
 

A.J. Singleton, Stoll Keenon Ogden PLLC 

Sanford Shatz, McGlinchey Stafford 

Alex Green, McGlinchey Stafford 

 
 



2 

 

 

Baseball is governed by a set of rules. Players, managers, umpires, and even 

spectators, “who don’t know nothing,” must learn and comply with the rules, read 

and study the baseball rule book and commentary. Every year, “it’s déjà vu all over 

again,” when the rules committee disseminates the new rules and interpretations, 

and the new and existing rules are studied and discussed, because “baseball is 90 

percent mental. The other half is physical.” 

 

Lawyers are no different. In law school, law students, “who observe a lot by 

watching,” study the American Bar Association’s Model Rules of Professional 

Conduct. And, “before it gets late early out there,” they become lawyers, subject to 

the rules of the jurisdictions where they are licensed, many of which are based on 

the ABA’s Model Rules and Comments. Knowing the rules is essential. “If you 

don’t know where you are going, you might wind up someplace else.” Lawyers are 

required to know their state’s professional rules and code of conduct, and are 

responsible for complying with those rules, to avoid “too many wrong mistakes,” 

even when they may not be acting as lawyers. Failure to comply with the rules will 

guarantee that “the future ain’t what is used to be.” And we do not want that. 

 

Yogi Berra, that great ethical sage, provides guidance to lawyers, and 

baseball players, on how to navigate the rules of the game ethically and 

competently, to provide the best professional advice for each situation, without 

conflict or divided loyalties, so that clients may achieve their own goals and 

objectives while minimizing their risk.  

 

These supplemental materials, which are provided at no additional cost – 

because “a nickel ain’t worth a dime anymore,” contain the text of some of the 

Model Rules and Commentary that we discuss. We “are not going to buy [you] an 

encyclopedia [just these rules], [you] can walk to school like we did.” We 

acknowledge that “making predictions is hard to do, especially about the future,” 

but we predict that a working knowledge of the professional rules will make you a 

better, more successful and happy lawyer. That way, you will never have to say 

that “half the lies they tell about me aren’t true.” We offer these materials in the 

spirit of our guide, “When you come to a fork in the road, take it.” These materials 

are for you. 

 

Happy Reading. 

 

AJ, Alex, and Sandy 
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Model Rules of Professional Conduct1 

 

Rule 1.2 Scope of Representation and Allocation of Authority 

Between Client and Lawyer 

 

Rule 1.4 Communications 

 

Rule 1.6 Confidentiality of Information 

 

Rule 1.7 Conflict of Interest: Current Clients 

 

Rule 1.10 Imputation of Conflicts of Interest: General Rule 

 

Rule 1.13 Organization as Client 

 

Rule 1.16 Declining or Terminating Representation 

 

Rule 2.1 Advisor 

 

Rule 3.1 Meritorious Claims and Contentions 

 

Rule 4.1 Truthfulness in Statements to Others 

 

Rule 8.4 Misconduct 

 

Formal Opinion 481 (April 17, 2018) - Informing a client or former 

client that you made a mistake 

https://www.tlie.org/wp-content/uploads/imported-

files/Formal_Opinion_481_FINAL_formatted_04_16_20182.pdf 

 

  

 
1 The Model Rules of Professional Conduct (and the opinions interpreting them) state the floor for lawyer behavior 

below which no lawyer’s conduct may fall, not the ceiling to which a lawyer should aspire.  
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Rule 1.2: Scope of Representation & 

Allocation of Authority Between Client & 

Lawyer 

Client-Lawyer Relationship 

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the 

objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 

means by which they are to be pursued. A lawyer may take such action on behalf of the client as 

is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 

whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 

consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the 

client will testify. 

(b) A lawyer's representation of a client, including representation by appointment, does not 

constitute an endorsement of the client's political, economic, social or moral views or activities. 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the 

circumstances and the client gives informed consent. 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 

knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed 

course of conduct with a client and may counsel or assist a client to make a good faith effort to 

determine the validity, scope, meaning or application of the law. 

Rule 1.2 Scope of Representation And 

Allocation of Authority Between Client And 

Lawyer - Comment 

Client-Lawyer Relationship 

Allocation of Authority between Client and Lawyer 

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be 

served by legal representation, within the limits imposed by law and the lawyer's professional 

obligations. The decisions specified in paragraph (a), such as whether to settle a civil matter, must 

also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to communicate with the client 

about such decisions. With respect to the means by which the client's objectives are to be pursued, 

the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take such action as 

is impliedly authorized to carry out the representation. 
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[2] On occasion, however, a lawyer and a client may disagree about the means to be used to 

accomplish the client's objectives. Clients normally defer to the special knowledge and skill of 

their lawyer with respect to the means to be used to accomplish their objectives, particularly with 

respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client 

regarding such questions as the expense to be incurred and concern for third persons who might 

be adversely affected. Because of the varied nature of the matters about which a lawyer and client 

might disagree and because the actions in question may implicate the interests of a tribunal or other 

persons, this Rule does not prescribe how such disagreements are to be resolved. Other law, 

however, may be applicable and should be consulted by the lawyer. The lawyer should also consult 

with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are 

unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may 

withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may resolve the 

disagreement by discharging the lawyer. See Rule 1.16(a)(3). 

[3] At the outset of a representation, the client may authorize the lawyer to take specific action on 

the client's behalf without further consultation. Absent a material change in circumstances and 

subject to Rule 1.4, a lawyer may rely on such an advance authorization. The client may, however, 

revoke such authority at any time. 

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to 

abide by the client's decisions is to be guided by reference to Rule 1.14. 

Independence from Client's Views or Activities 

[5] Legal representation should not be denied to people who are unable to afford legal services, or 

whose cause is controversial or the subject of popular disapproval. By the same token, representing 

a client does not constitute approval of the client's views or activities. 

Agreements Limiting Scope of Representation 

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client 

or by the terms under which the lawyer's services are made available to the client. When a lawyer 

has been retained by an insurer to represent an insured, for example, the representation may be 

limited to matters related to the insurance coverage. A limited representation may be appropriate 

because the client has limited objectives for the representation. In addition, the terms upon which 

representation is undertaken may exclude specific means that might otherwise be used to 

accomplish the client's objectives. Such limitations may exclude actions that the client thinks are 

too costly or that the lawyer regards as repugnant or imprudent. 

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, 

the limitation must be reasonable under the circumstances. If, for example, a client's objective is 

limited to securing general information about the law the client needs in order to handle a common 

and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's 

services will be limited to a brief telephone consultation. Such a limitation, however, would not 

be reasonable if the time allotted was not sufficient to yield advice upon which the client could 
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rely. Although an agreement for a limited representation does not exempt a lawyer from the duty 

to provide competent representation, the limitation is a factor to be considered when determining 

the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 

representation. See Rule 1.1. 

[8] All agreements concerning a lawyer's representation of a client must accord with the Rules of 

Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6. 

Criminal, Fraudulent and Prohibited Transactions 

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a 

crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest 

opinion about the actual consequences that appear likely to result from a client's conduct. Nor does 

the fact that a client uses advice in a course of action that is criminal or fraudulent of itself make a 

lawyer a party to the course of action. There is a critical distinction between presenting an analysis 

of legal aspects of questionable conduct and recommending the means by which a crime or fraud 

might be committed with impunity. 

[10] When the client's course of action has already begun and is continuing, the lawyer's 

responsibility is especially delicate. The lawyer is required to avoid assisting the client, for 

example, by drafting or delivering documents that the lawyer knows are fraudulent or by 

suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client 

in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or 

fraudulent. The lawyer must, therefore, withdraw from the representation of the client in the matter. 

See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary for 

the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, 

affirmation or the like. See Rule 4.1. 

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings 

with a beneficiary. 

[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, 

a lawyer must not participate in a transaction to effectuate criminal or fraudulent avoidance of tax 

liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general 

retainer for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes that 

determining the validity or interpretation of a statute or regulation may require a course of action 

involving disobedience of the statute or regulation or of the interpretation placed upon it by 

governmental authorities. 

[13] If a lawyer comes to know or reasonably should know that a client expects assistance not 

permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary 

to the client's instructions, the lawyer must consult with the client regarding the limitations on the 

lawyer's conduct. See Rule 1.4(a)(5). 
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Rule 1.4: Communications 

Client-Lawyer Relationship 

(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to which the 

client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 

(2) reasonably consult with the client about the means by which the client's objectives are 

to be accomplished; 

(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and 

(5) consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 

Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation. 

Rule 1.4 Communication - Comment 

Client-Lawyer Relationship 

[1]  Reasonable communication between the lawyer and the client is necessary for the client 

effectively to participate in the representation. 

Communicating with Client 

[2]  If these Rules require that a particular decision about the representation be made by the 

client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's 

consent prior to taking action unless prior discussions with the client have resolved what action 

the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel 

an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must 

promptly inform the client of its substance unless the client has previously indicated that the 

proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the 

offer. See Rule 1.2(a). 

[3]  Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to 

be used to accomplish the client's objectives. In some situations — depending on both the 

importance of the action under consideration and the feasibility of consulting with the client — 
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this duty will require consultation prior to taking action. In other circumstances, such as during a 

trial when an immediate decision must be made, the exigency of the situation may require the 

lawyer to act without prior consultation. In such cases the lawyer must nonetheless act 

reasonably to inform the client of actions the lawyer has taken on the client's 

behalf.  Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably 

informed about the status of the matter, such as significant developments affecting the timing or 

the substance of the representation. 

[4]  A lawyer's regular communication with clients will minimize the occasions on which a client 

will need to request information concerning the representation. When a client makes a reasonable 

request for information, however, paragraph (a)(4) requires prompt compliance with the request, 

or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff, 

acknowledge receipt of the request and advise the client when a response may be expected. A 

lawyer should promptly respond to or acknowledge client communications. 

Explaining Matters 

[5]  The client should have sufficient information to participate intelligently in decisions 

concerning the objectives of the representation and the means by which they are to be pursued, to 

the extent the client is willing and able to do so. Adequacy of communication depends in part on 

the kind of advice or assistance that is involved. For example, when there is time to explain a 

proposal made in a negotiation, the lawyer should review all important provisions with the client 

before proceeding to an agreement. In litigation a lawyer should explain the general strategy and 

prospects of success and ordinarily should consult the client on tactics that are likely to result in 

significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not 

be expected to describe trial or negotiation strategy in detail. The guiding principle is that the 

lawyer should fulfill reasonable client expectations for information consistent with the duty to 

act in the client's best interests, and the client's overall requirements as to the character of 

representation. In certain circumstances, such as when a lawyer asks a client to consent to a 

representation affected by a conflict of interest, the client must give informed consent, as defined 

in Rule 1.0(e). 

[6]  Ordinarily, the information to be provided is that appropriate for a client who is a 

comprehending and responsible adult. However, fully informing the client according to this 

standard may be impracticable, for example, where the client is a child or suffers from 

diminished capacity. See Rule 1.14. When the client is an organization or group, it is often 

impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, 

the lawyer should address communications to the appropriate officials of the organization. See 

Rule 1.13.  Where many routine matters are involved, a system of limited or occasional reporting 

may be arranged with the client. 

Withholding Information 

[7]  In some circumstances, a lawyer may be justified in delaying transmission of information 

when the client would be likely to react imprudently to an immediate communication. Thus, a 
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lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist 

indicates that disclosure would harm the client. A lawyer may not withhold information to serve 

the lawyer's own interest or convenience or the interests or convenience of another person. Rules 

or court orders governing litigation may provide that information supplied to a lawyer may not 

be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders. 
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Rule 1.6: Confidentiality of Information 

Client-Lawyer Relationship 

(a) A lawyer shall not reveal information relating to the representation of a client unless the 

client gives informed consent, the disclosure is impliedly authorized in order to carry out the 

representation or the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation of a client to the extent the 

lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 

(2) to prevent the client from committing a crime or fraud that is reasonably certain to 

result in substantial injury to the financial interests or property of another and in 

furtherance of which the client has used or is using the lawyer's services; 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of 

another that is reasonably certain to result or has resulted from the client's commission of a 

crime or fraud in furtherance of which the client has used the lawyer's services; 

(4) to secure legal advice about the lawyer's compliance with these Rules; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and the client, to establish a defense to a criminal charge or civil claim against the 

lawyer based upon conduct in which the client was involved, or to respond to allegations 

in any proceeding concerning the lawyer's representation of the client;  

(6) to comply with other law or a court order; or 

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of 

employment or from changes in the composition or ownership of a firm, but only if the 

revealed information would not compromise the attorney-client privilege or otherwise 

prejudice the client.  

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 

of, or unauthorized access to, information relating to the representation of a client. 

Rule 1.6 Confidentiality of Information - 

Comment 

Client-Lawyer Relationship 
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[1]  This Rule governs the disclosure by a lawyer of information relating to the representation of 

a client during the lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with 

respect to information provided to the lawyer by a prospective client, Rule 1.9(c)(2) for the 

lawyer's duty not to reveal information relating to the lawyer's prior representation of a former 

client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such 

information to the disadvantage of clients and former clients. 

[2]  A fundamental principle in the client-lawyer relationship is that, in the absence of the client's 

informed consent, the lawyer must not reveal information relating to the representation. See Rule 

1.0(e) for the definition of informed consent. This contributes to the trust that is the hallmark of 

the client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to 

communicate fully and frankly with the lawyer even as to embarrassing or legally damaging 

subject matter. The lawyer needs this information to represent the client effectively and, if 

necessary, to advise the client to refrain from wrongful conduct. Almost without exception, 

clients come to lawyers in order to determine their rights and what is, in the complex of laws and 

regulations, deemed to be legal and correct. Based upon experience, lawyers know that almost all 

clients follow the advice given, and the law is upheld. 

[3]  The principle of client-lawyer confidentiality is given effect by related bodies of law: the 

attorney-client privilege, the work product doctrine and the rule of confidentiality established in 

professional ethics. The attorney-client privilege and work product doctrine apply in judicial and 

other proceedings in which a lawyer may be called as a witness or otherwise required to produce 

evidence concerning a client. The rule of client-lawyer confidentiality applies in situations other 

than those where evidence is sought from the lawyer through compulsion of law. The 

confidentiality rule, for example, applies not only to matters communicated in confidence by the 

client but also to all information relating to the representation, whatever its source. A lawyer may 

not disclose such information except as authorized or required by the Rules of Professional 

Conduct or other law. See also Scope. 

[4]  Paragraph (a) prohibits a lawyer from revealing information relating to the representation of 

a client. This prohibition also applies to disclosures by a lawyer that do not in themselves reveal 

protected information but could reasonably lead to the discovery of such information by a third 

person. A lawyer's use of a hypothetical to discuss issues relating to the representation is 

permissible so long as there is no reasonable likelihood that the listener will be able to ascertain 

the identity of the client or the situation involved. 

Authorized Disclosure 

[5]  Except to the extent that the client's instructions or special circumstances limit that authority, 

a lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying 

out the representation. In some situations, for example, a lawyer may be impliedly authorized to 

admit a fact that cannot properly be disputed or to make a disclosure that facilitates a satisfactory 

conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice, disclose to 

each other information relating to a client of the firm, unless the client has instructed that 

particular information be confined to specified lawyers. 
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Disclosure Adverse to Client 

[6]  Although the public interest is usually best served by a strict rule requiring lawyers to 

preserve the confidentiality of information relating to the representation of their clients, the 

confidentiality rule is subject to limited exceptions. Paragraph (b)(1) recognizes the overriding 

value of life and physical integrity and permits disclosure reasonably necessary to prevent 

reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if it 

will be suffered imminently or if there is a present and substantial threat that a person will suffer 

such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, 

a lawyer who knows that a client has accidentally discharged toxic waste into a town's water 

supply may reveal this information to the authorities if there is a present and substantial risk that 

a person who drinks the water will contract a life-threatening or debilitating disease and the 

lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims. 

[7]  Paragraph (b)(2) is a limited exception to the rule of confidentiality that permits the lawyer 

to reveal information to the extent necessary to enable affected persons or appropriate authorities 

to prevent the client from committing a crime or fraud, as defined in Rule 1.0(d), that is 

reasonably certain to result in substantial injury to the financial or property interests of another 

and in furtherance of which the client has used or is using the lawyer’s services. Such a serious 

abuse of the client-lawyer relationship by the client forfeits the protection of this Rule. The client 

can, of course, prevent such disclosure by refraining from the wrongful conduct. Although 

paragraph (b)(2) does not require the lawyer to reveal the client’s misconduct, the lawyer may 

not counsel or assist the client in conduct the lawyer knows is criminal or fraudulent. See Rule 

1.2(d). See also Rule 1.16 with respect to the lawyer’s obligation or right to withdraw from the 

representation of the client in such circumstances, and Rule 1.13(c), which permits the lawyer, 

where the client is an organization, to reveal information relating to the representation in limited 

circumstances. 

[8]  Paragraph (b)(3) addresses the situation in which the lawyer does not learn of the client’s 

crime or fraud until after it has been consummated. Although the client no longer has the option 

of preventing disclosure by refraining from the wrongful conduct, there will be situations in 

which the loss suffered by the affected person can be prevented, rectified or mitigated. In such 

situations, the lawyer may disclose information relating to the representation to the extent 

necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to 

attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has 

committed a crime or fraud thereafter employs a lawyer for representation concerning that 

offense. 

[9]  A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential 

legal advice about the lawyer's personal responsibility to comply with these Rules. In most 

situations, disclosing information to secure such advice will be impliedly authorized for the 

lawyer to carry out the representation. Even when the disclosure is not impliedly authorized, 

paragraph (b)(4) permits such disclosure because of the importance of a lawyer's compliance 

with the Rules of Professional Conduct. 
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[10]  Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's 

conduct or other misconduct of the lawyer involving representation of the client, the lawyer may 

respond to the extent the lawyer reasonably believes necessary to establish a defense. The same 

is true with respect to a claim involving the conduct or representation of a former client. Such a 

charge can arise in a civil, criminal, disciplinary or other proceeding and can be based on a 

wrong allegedly committed by the lawyer against the client or on a wrong alleged by a third 

person, for example, a person claiming to have been defrauded by the lawyer and client acting 

together. The lawyer's right to respond arises when an assertion of such complicity has been 

made. Paragraph (b)(5) does not require the lawyer to await the commencement of an action or 

proceeding that charges such complicity, so that the defense may be established by responding 

directly to a third party who has made such an assertion. The right to defend also applies, of 

course, where a proceeding has been commenced. 

[11]   A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services rendered in 

an action to collect it. This aspect of the rule expresses the principle that the beneficiary of a 

fiduciary relationship may not exploit it to the detriment of the fiduciary. 

[12]   Other law may require that a lawyer disclose information about a client. Whether such a 

law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure 

of information relating to the representation appears to be required by other law, the lawyer must 

discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law 

supersedes this Rule and requires disclosure, paragraph (b)(6) permits the lawyer to make such 

disclosures as are necessary to comply with the law. 

Detection of Conflicts of Interest 

[13]   Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose limited 

information to each other to detect and resolve conflicts of interest, such as when a lawyer is 

considering an association with another firm, two or more firms are considering a merger, or a 

lawyer is considering the purchase of a law practice.  See Rule 1.17, Comment [7].  Under these 

circumstances, lawyers and law firms are permitted to disclose limited information, but only 

once substantive discussions regarding the new relationship have occurred.  Any such disclosure 

should ordinarily include no more than the identity of the persons and entities involved in a 

matter, a brief summary of the general issues involved, and information about whether the matter 

has terminated.  Even this limited information, however, should be disclosed only to the extent 

reasonably necessary to detect and resolve conflicts of interest that might arise from the possible 

new relationship.  Moreover, the disclosure of any information is prohibited if it would 

compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact that a 

corporate client is seeking advice on a corporate takeover that has not been publicly announced; 

that a person has consulted a lawyer about the possibility of divorce before the person's 

intentions are known to the person's spouse; or that a person has consulted a lawyer about a 

criminal investigation that has not led to a public charge).  Under those circumstances, paragraph 

(a) prohibits disclosure unless the client or former client gives informed consent.  A lawyer’s 

fiduciary duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an 

association with another firm and is beyond the scope of these Rules. 
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[14]   Any information disclosed pursuant to paragraph (b)(7) may be used or further disclosed 

only to the extent necessary to detect and resolve conflicts of interest.  Paragraph (b)(7) does not 

restrict the use of information acquired by means independent of any disclosure pursuant to 

paragraph (b)(7).  Paragraph (b)(7) also does not affect the disclosure of information within a law 

firm when the disclosure is otherwise authorized, see Comment [5], such as when a lawyer in a 

firm discloses information to another lawyer in the same firm to detect and resolve conflicts of 

interest that could arise in connection with undertaking a new representation. 

[15]   A lawyer may be ordered to reveal information relating to the representation of a client by 

a court or by another tribunal or governmental entity claiming authority pursuant to other law to 

compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer should 

assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law 

or that the information sought is protected against disclosure by the attorney-client privilege or 

other applicable law. In the event of an adverse ruling, the lawyer must consult with the client 

about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, 

however, paragraph (b)(6) permits the lawyer to comply with the court's order. 

[16]   Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the 

disclosure is necessary to accomplish one of the purposes specified. Where practicable, the 

lawyer should first seek to persuade the client to take suitable action to obviate the need for 

disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the 

lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made 

in connection with a judicial proceeding, the disclosure should be made in a manner that limits 

access to the information to the tribunal or other persons having a need to know it and 

appropriate protective orders or other arrangements should be sought by the lawyer to the fullest 

extent practicable. 

[17]   Paragraph (b) permits but does not require the disclosure of information relating to a 

client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(6). 

In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the 

nature of the lawyer's relationship with the client and with those who might be injured by the 

client, the lawyer's own involvement in the transaction and factors that may extenuate the 

conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not 

violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require 

disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 

8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of 

whether such disclosure is permitted by this Rule. See Rule 3.3(c). 

Acting Competently to Preserve Confidentiality 

[18]   Paragraph (c) requires a lawyer to act competently to safeguard information relating to the 

representation of a client against unauthorized access by third parties and against inadvertent or 

unauthorized disclosure by the lawyer or other persons who are participating in the 

representation of the client or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 

5.3.  The unauthorized access to, or the inadvertent or unauthorized disclosure of, information 

relating to the representation of a client does not constitute a violation of paragraph (c) if the 
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lawyer has made reasonable efforts to prevent the access or disclosure.  Factors to be considered 

in determining the reasonableness of the lawyer’s efforts include, but are not limited to, the 

sensitivity of the information, the likelihood of disclosure if additional safeguards are not 

employed, the cost of employing additional safeguards, the difficulty of implementing the 

safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to 

represent clients (e.g., by making a device or important piece of software excessively difficult to 

use). A client may require the lawyer to implement special security measures not required by this 

Rule or may give informed consent to forgo security measures that would otherwise be required 

by this Rule.  Whether a lawyer may be required to take additional steps to safeguard a client’s 

information in order to comply with other law, such as state and federal laws that govern data 

privacy or that impose notification requirements upon the loss of, or unauthorized access to, 

electronic information, is beyond the scope of these Rules.  For a lawyer’s duties when sharing 

information with nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]-

[4].        

[19]   When transmitting a communication that includes information relating to the 

representation of a client, the lawyer must take reasonable precautions to prevent the information 

from coming into the hands of unintended recipients. This duty, however, does not require that 

the lawyer use special security measures if the method of communication affords a reasonable 

expectation of privacy. Special circumstances, however, may warrant special precautions. 

Factors to be considered in determining the reasonableness of the lawyer's expectation of 

confidentiality include the sensitivity of the information and the extent to which the privacy of 

the communication is protected by law or by a confidentiality agreement. A client may require 

the lawyer to implement special security measures not required by this Rule or may give 

informed consent to the use of a means of communication that would otherwise be prohibited by 

this Rule.  Whether a lawyer may be required to take additional steps in order to comply with 

other law, such as state and federal laws that govern data privacy, is beyond the scope of these 

Rules. 

Former Client 

[20]   The duty of confidentiality continues after the client-lawyer relationship has terminated. 

See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the 

disadvantage of the former client. 
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Rule 1.7: Conflict of Interest: Current Clients 

Client-Lawyer Relationship 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 

involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another client; or 

(2) there is a significant risk that the representation of one or more clients will be materially 

limited by the lawyer's responsibilities to another client, a former client or a third person or 

by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer 

may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 

diligent representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against another 

client represented by the lawyer in the same litigation or other proceeding before a tribunal; 

and 

(4) each affected client gives informed consent, confirmed in writing. 

Rule 1.7 Conflict of Interest: Current Clients 

- Comment 

Client-Lawyer Relationship 

General Principles 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. 

Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a 

former client or a third person or from the lawyer's own interests. For specific Rules regarding 

certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of interest, see 

Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For definitions of 

"informed consent" and "confirmed in writing," see Rule 1.0(e) and (b). 

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly 

identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether 
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the representation may be undertaken despite the existence of a conflict, i.e., whether the conflict 

is consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their 

informed consent, confirmed in writing. The clients affected under paragraph (a) include both of 

the clients referred to in paragraph (a)(1) and the one or more clients whose representation might 

be materially limited under paragraph (a)(2). 

[3] A conflict of interest may exist before representation is undertaken, in which event the 

representation must be declined, unless the lawyer obtains the informed consent of each client 

under the conditions of paragraph (b). To determine whether a conflict of interest exists, a lawyer 

should adopt reasonable procedures, appropriate for the size and type of firm and practice, to 

determine in both litigation and non-litigation matters the persons and issues involved. See also 

Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not excuse a 

lawyer's violation of this Rule. As to whether a client-lawyer relationship exists or, having once 

been established, is continuing, see Comment to Rule 1.3 and Scope. 

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must 

withdraw from the representation, unless the lawyer has obtained the informed consent of the client 

under the conditions of paragraph (b). See Rule 1.16. Where more than one client is involved, 

whether the lawyer may continue to represent any of the clients is determined both by the lawyer's 

ability to comply with duties owed to the former client and by the lawyer's ability to represent 

adequately the remaining client or clients, given the lawyer's duties to the former client. See Rule 

1.9. See also Comments [5] and [29]. 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations 

or the addition or realignment of parties in litigation, might create conflicts in the midst of a 

representation, as when a company sued by the lawyer on behalf of one client is bought by another 

client represented by the lawyer in an unrelated matter. Depending on the circumstances, the 

lawyer may have the option to withdraw from one of the representations in order to avoid the 

conflict. The lawyer must seek court approval where necessary and take steps to minimize harm 

to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client 

from whose representation the lawyer has withdrawn. See Rule 1.9(c). 

Identifying Conflicts of Interest: Directly Adverse 

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client 

without that client's informed consent. Thus, absent consent, a lawyer may not act as an advocate 

in one matter against a person the lawyer represents in some other matter, even when the matters 

are wholly unrelated. The client as to whom the representation is directly adverse is likely to feel 

betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer's 

ability to represent the client effectively. In addition, the client on whose behalf the adverse 

representation is undertaken reasonably may fear that the lawyer will pursue that client's case less 

effectively out of deference to the other client, i.e., that the representation may be materially 

limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse conflict 

may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit 

involving another client, as when the testimony will be damaging to the client who is represented 

in the lawsuit. On the other hand, simultaneous representation in unrelated matters of clients whose 



18 

 

interests are only economically adverse, such as representation of competing economic enterprises 

in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require 

consent of the respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is 

asked to represent the seller of a business in negotiations with a buyer represented by the lawyer, 

not in the same transaction but in another, unrelated matter, the lawyer could not undertake the 

representation without the informed consent of each client. 

Identifying Conflicts of Interest: Material Limitation 

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant 

risk that a lawyer's ability to consider, recommend or carry out an appropriate course of action for 

the client will be materially limited as a result of the lawyer's other responsibilities or interests. 

For example, a lawyer asked to represent several individuals seeking to form a joint venture is 

likely to be materially limited in the lawyer's ability to recommend or advocate all possible 

positions that each might take because of the lawyer's duty of loyalty to the others. The conflict in 

effect forecloses alternatives that would otherwise be available to the client. The mere possibility 

of subsequent harm does not itself require disclosure and consent. The critical questions are the 

likelihood that a difference in interests will eventuate and, if it does, whether it will materially 

interfere with the lawyer's independent professional judgment in considering alternatives or 

foreclose courses of action that reasonably should be pursued on behalf of the client. 

Lawyer's Responsibilities to Former Clients and Other 

Third Persons 

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence 

may be materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer's 

responsibilities to other persons, such as fiduciary duties arising from a lawyer's service as a 

trustee, executor or corporate director. 

Personal Interest Conflicts 

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation 

of a client. For example, if the probity of a lawyer's own conduct in a transaction is in serious 

question, it may be difficult or impossible for the lawyer to give a client detached advice. Similarly, 

when a lawyer has discussions concerning possible employment with an opponent of the lawyer's 

client, or with a law firm representing the opponent, such discussions could materially limit the 

lawyer's representation of the client. In addition, a lawyer may not allow related business interests 

to affect representation, for example, by referring clients to an enterprise in which the lawyer has 

an undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number of personal 

interest conflicts, including business transactions with clients. See also Rule 1.10 (personal interest 

conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm). 
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[11] When lawyers representing different clients in the same matter or in substantially related 

matters are closely related by blood or marriage, there may be a significant risk that client 

confidences will be revealed and that the lawyer's family relationship will interfere with both 

loyalty and independent professional judgment. As a result, each client is entitled to know of the 

existence and implications of the relationship between the lawyers before the lawyer agrees to 

undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling 

or spouse, ordinarily may not represent a client in a matter where that lawyer is representing 

another party, unless each client gives informed consent. The disqualification arising from a close 

family relationship is personal and ordinarily is not imputed to members of firms with whom the 

lawyers are associated. See Rule 1.10. 

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual 

relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j). 

Interest of Person Paying for a Lawyer's Service 

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client 

is informed of that fact and consents and the arrangement does not compromise the lawyer's duty 

of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of the payment 

from any other source presents a significant risk that the lawyer's representation of the client will 

be materially limited by the lawyer's own interest in accommodating the person paying the lawyer's 

fee or by the lawyer's responsibilities to a payer who is also a co-client, then the lawyer must 

comply with the requirements of paragraph (b) before accepting the representation, including 

determining whether the conflict is consentable and, if so, that the client has adequate information 

about the material risks of the representation. 

Prohibited Representations 

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as 

indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved 

cannot properly ask for such agreement or provide representation on the basis of the client's 

consent. When the lawyer is representing more than one client, the question of consentability must 

be resolved as to each client. 

[15] Consentability is typically determined by considering whether the interests of the clients will 

be adequately protected if the clients are permitted to give their informed consent to representation 

burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in 

the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide 

competent and diligent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence). 

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is 

prohibited by applicable law. For example, in some states substantive law provides that the same 

lawyer may not represent more than one defendant in a capital case, even with the consent of the 

clients, and under federal criminal statutes certain representations by a former government lawyer 

are prohibited, despite the informed consent of the former client. In addition, decisional law in 
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some states limits the ability of a governmental client, such as a municipality, to consent to a 

conflict of interest. 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional 

interest in vigorous development of each client's position when the clients are aligned directly 

against each other in the same litigation or other proceeding before a tribunal. Whether clients are 

aligned directly against each other within the meaning of this paragraph requires examination of 

the context of the proceeding. Although this paragraph does not preclude a lawyer's multiple 

representation of adverse parties to a mediation (because mediation is not a proceeding before a 

"tribunal" under Rule 1.0(m)), such representation may be precluded by paragraph (b)(1). 

Informed Consent 

[18] Informed consent requires that each affected client be aware of the relevant circumstances 

and of the material and reasonably foreseeable ways that the conflict could have adverse effects 

on the interests of that client. See Rule 1.0(e) (informed consent). The information required 

depends on the nature of the conflict and the nature of the risks involved. When representation of 

multiple clients in a single matter is undertaken, the information must include the implications of 

the common representation, including possible effects on loyalty, confidentiality and the attorney-

client privilege and the advantages and risks involved. See Comments [30] and [31] (effect of 

common representation on confidentiality). 

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain 

consent. For example, when the lawyer represents different clients in related matters and one of 

the clients refuses to consent to the disclosure necessary to permit the other client to make an 

informed decision, the lawyer cannot properly ask the latter to consent. In some cases the 

alternative to common representation can be that each party may have to obtain separate 

representation with the possibility of incurring additional costs. These costs, along with the 

benefits of securing separate representation, are factors that may be considered by the affected 

client in determining whether common representation is in the client's interests. 

Consent Confirmed in Writing 

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in 

writing. Such a writing may consist of a document executed by the client or one that the lawyer 

promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also 

Rule 1.0(n) (writing includes electronic transmission). If it is not feasible to obtain or transmit the 

writing at the time the client gives informed consent, then the lawyer must obtain or transmit it 

within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant 

the need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if 

any, of representation burdened with a conflict of interest, as well as reasonably available 

alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives 

and to raise questions and concerns. Rather, the writing is required in order to impress upon clients 

the seriousness of the decision the client is being asked to make and to avoid disputes or 

ambiguities that might later occur in the absence of a writing. 
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Revoking Consent 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, 

may terminate the lawyer's representation at any time. Whether revoking consent to the client's 

own representation precludes the lawyer from continuing to represent other clients depends on the 

circumstances, including the nature of the conflict, whether the client revoked consent because of 

a material change in circumstances, the reasonable expectations of the other client and whether 

material detriment to the other clients or the lawyer would result. 

Consent to Future Conflict 

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future 

is subject to the test of paragraph (b). The effectiveness of such waivers is generally determined 

by the extent to which the client reasonably understands the material risks that the waiver entails. 

The more comprehensive the explanation of the types of future representations that might arise 

and the actual and reasonably foreseeable adverse consequences of those representations, the 

greater the likelihood that the client will have the requisite understanding. Thus, if the client agrees 

to consent to a particular type of conflict with which the client is already familiar, then the consent 

ordinarily will be effective with regard to that type of conflict. If the consent is general and open-

ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the 

client will have understood the material risks involved. On the other hand, if the client is an 

experienced user of the legal services involved and is reasonably informed regarding the risk that 

a conflict may arise, such consent is more likely to be effective, particularly if, e.g., the client is 

independently represented by other counsel in giving consent and the consent is limited to future 

conflicts unrelated to the subject of the representation. In any case, advance consent cannot be 

effective if the circumstances that materialize in the future are such as would make the conflict 

nonconsentable under paragraph (b). 

Conflicts in Litigation 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless 

of the clients' consent. On the other hand, simultaneous representation of parties whose interests 

in litigation may conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A 

conflict may exist by reason of substantial discrepancy in the parties' testimony, incompatibility in 

positions in relation to an opposing party or the fact that there are substantially different 

possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal 

cases as well as civil. The potential for conflict of interest in representing multiple defendants in a 

criminal case is so grave that ordinarily a lawyer should decline to represent more than one 

codefendant. On the other hand, common representation of persons having similar interests in civil 

litigation is proper if the requirements of paragraph (b) are met. 

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different 

times on behalf of different clients. The mere fact that advocating a legal position on behalf of one 

client might create precedent adverse to the interests of a client represented by the lawyer in an 

unrelated matter does not create a conflict of interest. A conflict of interest exists, however, if there 
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is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's 

effectiveness in representing another client in a different case; for example, when a decision 

favoring one client will create a precedent likely to seriously weaken the position taken on behalf 

of the other client. Factors relevant in determining whether the clients need to be advised of the 

risk include: where the cases are pending, whether the issue is substantive or procedural, the 

temporal relationship between the matters, the significance of the issue to the immediate and long-

term interests of the clients involved and the clients' reasonable expectations in retaining the 

lawyer. If there is significant risk of material limitation, then absent informed consent of the 

affected clients, the lawyer must refuse one of the representations or withdraw from one or both 

matters. 

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-

action lawsuit, unnamed members of the class are ordinarily not considered to be clients of the 

lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically 

need to get the consent of such a person before representing a client suing the person in an unrelated 

matter. Similarly, a lawyer seeking to represent an opponent in a class action does not typically 

need the consent of an unnamed member of the class whom the lawyer represents in an unrelated 

matter. 

Nonlitigation Conflicts 

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. 

For a discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant 

factors in determining whether there is significant potential for material limitation include the 

duration and intimacy of the lawyer's relationship with the client or clients involved, the functions 

being performed by the lawyer, the likelihood that disagreements will arise and the likely prejudice 

to the client from the conflict. The question is often one of proximity and degree. See Comment 

[8]. 

[27] For example, conflict questions may arise in estate planning and estate administration. A 

lawyer may be called upon to prepare wills for several family members, such as husband and wife, 

and, depending upon the circumstances, a conflict of interest may be present. In estate 

administration the identity of the client may be unclear under the law of a particular jurisdiction. 

Under one view, the client is the fiduciary; under another view the client is the estate or trust, 

including its beneficiaries. In order to comply with conflict of interest rules, the lawyer should 

make clear the lawyer's relationship to the parties involved. 

[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may 

not represent multiple parties to a negotiation whose interests are fundamentally antagonistic to 

each other, but common representation is permissible where the clients are generally aligned in 

interest even though there is some difference in interest among them. Thus, a lawyer may seek to 

establish or adjust a relationship between clients on an amicable and mutually advantageous basis; 

for example, in helping to organize a business in which two or more clients are entrepreneurs, 

working out the financial reorganization of an enterprise in which two or more clients have an 

interest or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve 

potentially adverse interests by developing the parties' mutual interests. Otherwise, each party 
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might have to obtain separate representation, with the possibility of incurring additional cost, 

complication or even litigation. Given these and other relevant factors, the clients may prefer that 

the lawyer act for all of them. 

Special Considerations in Common Representation 

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be 

mindful that if the common representation fails because the potentially adverse interests cannot be 

reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the 

lawyer will be forced to withdraw from representing all of the clients if the common representation 

fails. In some situations, the risk of failure is so great that multiple representation is plainly 

impossible. For example, a lawyer cannot undertake common representation of clients where 

contentious litigation or negotiations between them are imminent or contemplated. Moreover, 

because the lawyer is required to be impartial between commonly represented clients, 

representation of multiple clients is improper when it is unlikely that impartiality can be 

maintained. Generally, if the relationship between the parties has already assumed antagonism, the 

possibility that the clients' interests can be adequately served by common representation is not very 

good. Other relevant factors are whether the lawyer subsequently will represent both parties on a 

continuing basis and whether the situation involves creating or terminating a relationship between 

the parties. 

[30] A particularly important factor in determining the appropriateness of common representation 

is the effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the 

attorney-client privilege, the prevailing rule is that, as between commonly represented clients, the 

privilege does not attach. Hence, it must be assumed that if litigation eventuates between the 

clients, the privilege will not protect any such communications, and the clients should be so 

advised. 

[31] As to the duty of confidentiality, continued common representation will almost certainly be 

inadequate if one client asks the lawyer not to disclose to the other client information relevant to 

the common representation. This is so because the lawyer has an equal duty of loyalty to each 

client, and each client has the right to be informed of anything bearing on the representation that 

might affect that client's interests and the right to expect that the lawyer will use that information 

to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the common representation 

and as part of the process of obtaining each client's informed consent, advise each client that 

information will be shared and that the lawyer will have to withdraw if one client decides that 

some matter material to the representation should be kept from the other. In limited circumstances, 

it may be appropriate for the lawyer to proceed with the representation when the clients have 

agreed, after being properly informed, that the lawyer will keep certain information confidential. 

For example, the lawyer may reasonably conclude that failure to disclose one client's trade secrets 

to another client will not adversely affect representation involving a joint venture between the 

clients and agree to keep that information confidential with the informed consent of both clients. 

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make 

clear that the lawyer's role is not that of partisanship normally expected in other circumstances 

and, thus, that the clients may be required to assume greater responsibility for decisions than when 
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each client is separately represented. Any limitations on the scope of the representation made 

necessary as a result of the common representation should be fully explained to the clients at the 

outset of the representation. See Rule 1.2(c). 

[33] Subject to the above limitations, each client in the common representation has the right to 

loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a 

former client. The client also has the right to discharge the lawyer as stated in Rule 1.16. 

Organizational Clients 

[34] A lawyer who represents a corporation or other organization does not, by virtue of that 

representation, necessarily represent any constituent or affiliated organization, such as a parent or 

subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting 

representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that 

the affiliate should also be considered a client of the lawyer, there is an understanding between the 

lawyer and the organizational client that the lawyer will avoid representation adverse to the client's 

affiliates, or the lawyer's obligations to either the organizational client or the new client are likely 

to limit materially the lawyer's representation of the other client. 

[35] A lawyer for a corporation or other organization who is also a member of its board of directors 

should determine whether the responsibilities of the two roles may conflict. The lawyer may be 

called on to advise the corporation in matters involving actions of the directors. Consideration 

should be given to the frequency with which such situations may arise, the potential intensity of 

the conflict, the effect of the lawyer's resignation from the board and the possibility of the 

corporation's obtaining legal advice from another lawyer in such situations. If there is material risk 

that the dual role will compromise the lawyer's independence of professional judgment, the lawyer 

should not serve as a director or should cease to act as the corporation's lawyer when conflicts of 

interest arise. The lawyer should advise the other members of the board that in some circumstances 

matters discussed at board meetings while the lawyer is present in the capacity of director might 

not be protected by the attorney-client privilege and that conflict of interest considerations might 

require the lawyer's recusal as a director or might require the lawyer and the lawyer's firm to 

decline representation of the corporation in a matter. 
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Rule 1.10: Imputation of Conflicts of 

Interest: General Rule 

Client-Lawyer Relationship 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when 

any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless 

(1) the prohibition is based on a personal interest of the disqualified lawyer and does not 

present a significant risk of materially limiting the representation of the client by the 

remaining lawyers in the firm; or 

(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the disqualified 

lawyer’s association with a prior firm, and 

(i) the disqualified lawyer is timely screened from any participation in the matter 

and is apportioned no part of the fee therefrom; 

(ii) written notice is promptly given to any affected former client to enable the 

former client to ascertain compliance with the provisions of this Rule, which shall 

include a description of the screening procedures employed; a statement of the firm's 

and of the screened lawyer's compliance with these Rules; a statement that review 

may be available before a tribunal; and an agreement by the firm to respond 

promptly to any written inquiries or objections by the former client about the 

screening procedures; and 

(iii) certifications of compliance with these Rules and with the screening procedures 

are provided to the former client by the screened lawyer and by a partner of the firm, 

at reasonable intervals upon the former client's written request and upon termination 

of the screening procedures. 

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from 

thereafter representing a person with interests materially adverse to those of a client represented 

by the formerly associated lawyer and not currently represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the formerly associated 

lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that 

is material to the matter. 

(c) A disqualification prescribed by this Rule may be waived by the affected client under the 

conditions stated in Rule 1.7. 
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(d) The disqualification of lawyers associated in a firm with former or current government 

lawyers is governed by Rule 1.11. 

Rule 1.10 Imputation of Conflicts of Interest: 

General Rule - Comment 

Client-Lawyer Relationship 

Definition of “Firm” 

[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law 

partnership, professional corporation, sole proprietorship or other association authorized to 

practice law; or lawyers employed in a legal services organization or the legal department of a 

corporation or other organization. See Rule 1.0(c). Whether two or more lawyers constitute a 

firm within this definition can depend upon the specific facts. See Rule 1.0, Comments [2] - [4]. 

Principles of Imputed Disqualification 

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of 

loyalty to the client as it applies to lawyers who practice in a law firm. Such situations can be 

considered from the premise that a firm of lawyers is essentially one lawyer for purposes of the 

rules governing loyalty to the client, or from the premise that each lawyer is vicariously bound 

by the obligation of loyalty owed by each lawyer with whom the lawyer is associated. Paragraph 

(a)(1) operates only among the lawyers currently associated in a firm. When a lawyer moves 

from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(a)(2) and 1.10 (b). 

[3] The rule in paragraph (a) does not prohibit representation where neither questions of client 

loyalty nor protection of confidential information are presented. Where one lawyer in a firm 

could not effectively represent a given client because of strong political beliefs, for example, but 

that lawyer will do no work on the case and the personal beliefs of the lawyer will not materially 

limit the representation by others in the firm, the firm should not be disqualified. On the other 

hand, if an opposing party in a case were owned by a lawyer in the law firm, and others in the 

firm would be materially limited in pursuing the matter because of loyalty to that lawyer, the 

personal disqualification of the lawyer would be imputed to all others in the firm. 

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm 

where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or 

legal secretary. Nor does paragraph (a) prohibit representation if the lawyer is prohibited from 

acting because of events before the person became a lawyer, for example, work that the person 

did as a law student. Such persons, however, ordinarily must be screened from any personal 

participation in the matter to avoid communication to others in the firm of confidential 

information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) 

and 5.3. 
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[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person 

with interests directly adverse to those of a client represented by a lawyer who formerly was 

associated with the firm. The Rule applies regardless of when the formerly associated lawyer 

represented the client. However, the law firm may not represent a person with interests adverse 

to those of a present client of the firm, which would violate Rule 1.7. Moreover, the firm may not 

represent the person where the matter is the same or substantially related to that in which the 

formerly associated lawyer represented the client and any other lawyer currently in the firm has 

material information protected by Rules 1.6 and 1.9(c). 

[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former 

client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the 

lawyer to determine that the representation is not prohibited by Rule 1.7(b) and that each affected 

client or former client has given informed consent to the representation, confirmed in writing. In 

some cases, the risk may be so severe that the conflict may not be cured by client consent. For a 

discussion of the effectiveness of client waivers of conflicts that might arise in the future, see 

Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(e). 

[7] Rule 1.10(a)(2) similarly removes the imputation otherwise required by Rule 1.10(a), but 

unlike section (c), it does so without requiring that there be informed consent by the former 

client. Instead, it requires that the procedures laid out in sections (a)(2)(i)-(iii) be followed. A 

description of effective screening mechanisms appears in Rule 1.0(k). Lawyers should be aware, 

however, that, even where screening mechanisms have been adopted, tribunals may consider 

additional factors in ruling upon motions to disqualify a lawyer from pending litigation. 

[8] Paragraph (a)(2)(i) does not prohibit the screened lawyer from receiving a salary or 

partnership share established by prior independent agreement, but that lawyer may not receive 

compensation directly related to the matter in which the lawyer is disqualified. 

[9] The notice required by paragraph (a)(2)(ii) generally should include a description of the 

screened lawyer’s prior representation and be given as soon as practicable after the need for 

screening becomes apparent. It also should include a statement by the screened lawyer and the 

firm that the client’s material confidential information has not been disclosed or used in violation 

of the Rules. The notice is intended to enable the former client to evaluate and comment upon the 

effectiveness of the screening procedures. 

[10] The certifications required by paragraph (a)(2)(iii) give the former client assurance that the 

client’s material confidential information has not been disclosed or used inappropriately, either 

prior to timely implementation of a screen or thereafter. If compliance cannot be certified, the 

certificate must describe the failure to comply. 

[11] Where a lawyer has joined a private firm after having represented the government, 

imputation is governed under Rule 1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a 

lawyer represents the government after having served clients in private practice, 

nongovernmental employment or in another government agency, former client conflicts are not 

imputed to government lawyers associated with the individually disqualified lawyer. 
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[12] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, 

paragraph (k) of that Rule, and not this Rule, determines whether that prohibition also applies to 

other lawyers associated in a firm with the personally prohibited lawyer. 
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Rule 1.13: Organization as Client 

Client-Lawyer Relationship 

(a) A lawyer employed or retained by an organization represents the organization acting through 

its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other person associated with 

the organization is engaged in action, intends to act or refuses to act in a matter related to the 

representation that is a violation of a legal obligation to the organization, or a violation of law that 

reasonably might be imputed to the organization, and that is likely to result in substantial injury to 

the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of 

the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest 

of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, 

including, if warranted by the circumstances to the highest authority that can act on behalf of the 

organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that 

can act on behalf of the organization insists upon or fails to address in a timely and 

appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 

(2) the lawyer reasonably believes that the violation is reasonably certain to result in 

substantial injury to the organization, then the lawyer may reveal information relating to the 

representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent 

the lawyer reasonably believes necessary to prevent substantial injury to the organization. 

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation 

of an organization to investigate an alleged violation of law, or to defend the organization or an 

officer, employee or other constituent associated with the organization against a claim arising out 

of an alleged violation of law. 

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's 

actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require 

or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer 

reasonably believes necessary to assure that the organization's highest authority is informed of the 

lawyer's discharge or withdrawal. 

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other 

constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably 

should know that the organization's interests are adverse to those of the constituents with whom 

the lawyer is dealing. 
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(g) A lawyer representing an organization may also represent any of its directors, officers, 

employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If 

the organization's consent to the dual representation is required by Rule 1.7, the consent shall be 

given by an appropriate official of the organization other than the individual who is to be 

represented, or by the shareholders. 

Rule 1.13 Organization As Client - Comment 

Client-Lawyer Relationship 

The Entity as the Client 

[1] An organizational client is a legal entity, but it cannot act except through its officers, directors, 

employees, shareholders and other constituents. Officers, directors, employees and shareholders 

are the constituents of the corporate organizational client. The duties defined in this Comment 

apply equally to unincorporated associations. "Other constituents" as used in this Comment means 

the positions equivalent to officers, directors, employees and shareholders held by persons acting 

for organizational clients that are not corporations. 

[2] When one of the constituents of an organizational client communicates with the organization's 

lawyer in that person's organizational capacity, the communication is protected by Rule 1.6. Thus, 

by way of example, if an organizational client requests its lawyer to investigate allegations of 

wrongdoing, interviews made in the course of that investigation between the lawyer and the client's 

employees or other constituents are covered by Rule 1.6. This does not mean, however, that 

constituents of an organizational client are the clients of the lawyer. The lawyer may not disclose 

to such constituents information relating to the representation except for disclosures explicitly or 

impliedly authorized by the organizational client in order to carry out the representation or as 

otherwise permitted by Rule 1.6. 

[3] When constituents of the organization make decisions for it, the decisions ordinarily must be 

accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy 

and operations, including ones entailing serious risk, are not as such in the lawyer's province. 

Paragraph (b) makes clear, however, that when the lawyer knows that the organization is likely to 

be substantially injured by action of an officer or other constituent that violates a legal obligation 

to the organization or is in violation of law that might be imputed to the organization, the lawyer 

must proceed as is reasonably necessary in the best interest of the organization. As defined in Rule 

1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious. 

[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration 

to the seriousness of the violation and its consequences, the responsibility in the organization and 

the apparent motivation of the person involved, the policies of the organization concerning such 

matters, and any other relevant considerations. Ordinarily, referral to a higher authority would be 

necessary. In some circumstances, however, it may be appropriate for the lawyer to ask the 

constituent to reconsider the matter; for example, if the circumstances involve a constituent's 

innocent misunderstanding of law and subsequent acceptance of the lawyer's advice, the lawyer 
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may reasonably conclude that the best interest of the organization does not require that the matter 

be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's advice, 

it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority 

in the organization. If the matter is of sufficient seriousness and importance or urgency to the 

organization, referral to higher authority in the organization may be necessary even if the lawyer 

has not communicated with the constituent. Any measures taken should, to the extent practicable, 

minimize the risk of revealing information relating to the representation to persons outside the 

organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to proceed, a 

lawyer may bring to the attention of an organizational client, including its highest authority, 

matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in 

the best interest of the organization. 

[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization 

to address the matter in a timely and appropriate manner, the lawyer must refer the matter to higher 

authority, including, if warranted by the circumstances, the highest authority that can act on behalf 

of the organization under applicable law. The organization's highest authority to whom a matter 

may be referred ordinarily will be the board of directors or similar governing body. However, 

applicable law may prescribe that under certain conditions the highest authority reposes elsewhere, 

for example, in the independent directors of a corporation. 

Relation to Other Rules 

[6] The authority and responsibility provided in this Rule are concurrent with the authority and 

responsibility provided in other Rules. In particular, this Rule does not limit or expand the lawyer's 

responsibility under Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) 

by providing an additional basis upon which the lawyer may reveal information relating to the 

representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1) - (6). Under 

paragraph (c) the lawyer may reveal such information only when the organization's highest 

authority insists upon or fails to address threatened or ongoing action that is clearly a violation of 

law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably 

certain substantial injury to the organization. It is not necessary that the lawyer's services be used 

in furtherance of the violation, but it is required that the matter be related to the lawyer's 

representation of the organization. If the lawyer's services are being used by an organization to 

further a crime or fraud by the organization, Rules 1.6(b)(2) and 1.6(b)(3) may permit the lawyer 

to disclose confidential information. In such circumstances Rule 1.2(d) may also be applicable, in 

which event, withdrawal from the representation under Rule 1.16(a)(1) may be required. 

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a 

representation in circumstances described in paragraph (c) does not apply with respect to 

information relating to a lawyer's engagement by an organization to investigate an alleged violation 

of law or to defend the organization or an officer, employee or other person associated with the 

organization against a claim arising out of an alleged violation of law. This is necessary in order 

to enable organizational clients to enjoy the full benefits of legal counsel in conducting an 

investigation or defending against a claim. 
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[8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's 

actions taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or 

permit the lawyer to take action under either of these paragraphs, must proceed as the lawyer 

reasonably believes necessary to assure that the organization's highest authority is informed of the 

lawyer's discharge or withdrawal. 

Government Agency 

[9] The duty defined in this Rule applies to governmental organizations. Defining precisely the 

identity of the client and prescribing the resulting obligations of such lawyers may be more difficult 

in the government context and is a matter beyond the scope of these Rules. See Scope [18]. 

Although in some circumstances the client may be a specific agency, it may also be a branch of 

government, such as the executive branch, or the government as a whole. For example, if the action 

or failure to act involves the head of a bureau, either the department of which the bureau is a part 

or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a 

matter involving the conduct of government officials, a government lawyer may have authority 

under applicable law to question such conduct more extensively than that of a lawyer for a private 

organization in similar circumstances. Thus, when the client is a governmental organization, a 

different balance may be appropriate between maintaining confidentiality and assuring that the 

wrongful act is prevented or rectified, for public business is involved. In addition, duties of lawyers 

employed by the government or lawyers in military service may be defined by statutes and 

regulation. This Rule does not limit that authority. See Scope. 

Clarifying the Lawyer's Role 

[10] There are times when the organization's interest may be or become adverse to those of one or 

more of its constituents. In such circumstances the lawyer should advise any constituent, whose 

interest the lawyer finds adverse to that of the organization of the conflict or potential conflict of 

interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain 

independent representation. Care must be taken to assure that the individual understands that, when 

there is such adversity of interest, the lawyer for the organization cannot provide legal 

representation for that constituent individual, and that discussions between the lawyer for the 

organization and the individual may not be privileged. 

[11] Whether such a warning should be given by the lawyer for the organization to any constituent 

individual may turn on the facts of each case. 

Dual Representation 

[12] Paragraph (g) recognizes that a lawyer for an organization may also represent a principal 

officer or major shareholder. 

Derivative Actions 



33 

 

[13] Under generally prevailing law, the shareholders or members of a corporation may bring suit 

to compel the directors to perform their legal obligations in the supervision of the organization. 

Members of unincorporated associations have essentially the same right. Such an action may be 

brought nominally by the organization, but usually is, in fact, a legal controversy over management 

of the organization. 

[14] The question can arise whether counsel for the organization may defend such an action. The 

proposition that the organization is the lawyer's client does not alone resolve the issue. Most 

derivative actions are a normal incident of an organization's affairs, to be defended by the 

organization's lawyer like any other suit. However, if the claim involves serious charges of 

wrongdoing by those in control of the organization, a conflict may arise between the lawyer's duty 

to the organization and the lawyer's relationship with the board. In those circumstances, Rule 1.7 

governs who should represent the directors and the organization. 
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Rule 1.16: Declining or Terminating 

Representation 

Client-Lawyer Relationship 

(a) A lawyer shall inquire into and assess the facts and circumstances of each representation to 

determine whether the lawyer may accept or continue the representation. Except as stated in 

paragraph (c), a lawyer shall not represent a client or, where representation has commenced, 

shall withdraw from the representation of a client if: 

(1) the representation will result in violation of the Rules of Professional Conduct or other law; 

(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent 

the client;  

(3) the lawyer is discharged; or 

(4) the client or prospective client seeks to use or persists in using the lawyer’s services to 

commit or further a crime or fraud, despite the lawyer’s discussion pursuant to Rules 1.2(d) and 

1.4(a)(5) regarding the limitations on the lawyer assisting with the proposed conduct. 

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 

(1) withdrawal can be accomplished without material adverse effect on the interests of the client; 

(2) the client persists in a course of action involving the lawyer's services that the lawyer 

reasonably believes is criminal or fraudulent; 

(3) the client has used the lawyer's services to perpetrate a crime or fraud; 

(4) the client insists upon taking action that the lawyer considers repugnant or with which the 

lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's 

services and has been given reasonable warning that the lawyer will withdraw unless the 

obligation is fulfilled; 

(6) the representation will result in an unreasonable financial burden on the lawyer or has been 

rendered unreasonably difficult by the client; or 

(7) other good cause for withdrawal exists. 
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(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal 

when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue 

representation notwithstanding good cause for terminating the representation. 

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably 

practicable to protect a client's interests, such as giving reasonable notice to the client, allowing 

time for employment of other counsel, surrendering papers and property to which the client is 

entitled and refunding any advance payment of fee or expense that has not been earned or 

incurred. The lawyer may retain papers relating to the client to the extent permitted by other law. 

Rule 1.16 Declining or Terminating 

Representation - Comment 

Client-Lawyer Relationship 

[1] Paragraph (a) imposes an obligation on a lawyer to inquire into and assess the facts and 

circumstances of the representation before accepting it. The obligation imposed by Paragraph (a) 

continues throughout the representation. A change in the facts and circumstances relating to the 

representation may trigger a lawyer’s need to make further inquiry and assessment. For example, 

a client traditionally uses a lawyer to acquire local real estate through the use of domestic limited 

liability companies, with financing from a local bank. The same client then asks the lawyer to 

create a multi-tier corporate structure, formed in another state to acquire property in a third 

jurisdiction, and requests to route the transaction’s funding through the lawyer’s trust account. 

Another example is when, during the course of a representation, a new party is named or a new 

entity becomes involved. A lawyer should not accept representation in a matter unless it can be 

performed competently, promptly, without improper conflict of interest and to completion. 

Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been 

concluded. See Rules 1.1, 1.2(c) and 6.5. See also Rule 1.3, Comment [4]. 

Mandatory Withdrawal 

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that 

the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or other 

law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a 

course of conduct; a client may make such a suggestion in the hope that a lawyer will not be 

constrained by a professional obligation. Under paragraph (a)(4), the lawyer’s inquiry into and 

assessment of the facts and circumstances will be informed by the risk that the client or prospective 

client seeks to use or persists in using the lawyer’s services to commit or further a crime or fraud. 

This analysis means that the required level of a lawyer’s inquiry and assessment will vary for each 

client or prospective client, depending on the nature of the risk posed by each situation. Factors to 

be considered in determining the level of risk may include: (i) the identity of the client, such as 

whether the client is a natural person or an entity and, if an entity, the beneficial owners of that 

entity, (ii) the lawyer’s experience and familiarity with the client, (iii) the nature of the requested 

legal services, (iv) the relevant jurisdictions involved in the representation (for example, whether 
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a jurisdiction is considered at high risk for money laundering or terrorist financing), and (v) the 

identities of those depositing into or receiving funds from the lawyer’s client trust account, or any 

other accounts in which client funds are held. For further guidance assessing risk, see, e.g., as 

amended or updated, Financial Action Task Force Guidance for a Risk-Based Approach for Legal 

Professionals, the ABA Voluntary Good Practices Guidance for Lawyers to Detect and Combat 

Money Laundering and Terrorist Financing, A Lawyer’s Guide to Detecting and Preventing 

Money Laundering (a collaborative publication of the International Bar Association, the American 

Bar Association and the Council of Bars and Law Societies of Europe), the Organization for 

Economic Cooperation and Development (OECD) Due Diligence Guidance for Responsible 

Business Conduct, and the U.S. Department of Treasury Specially Designated Nationals and 

Blocked Persons List. 

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires 

approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice to the 

court is often required by applicable law before a lawyer withdraws from pending litigation. 

Difficulty may be encountered if withdrawal is based on the client's demand that the lawyer engage 

in unprofessional conduct. The court may request an explanation for the withdrawal, while the 

lawyer may be bound to keep confidential the facts that would constitute such an explanation. The 

lawyer's statement that professional considerations require termination of the representation 

ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both 

clients and the court under Rules 1.6 and 3.3. 

Discharge 

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability 

for payment for the lawyer's services. Where future dispute about the withdrawal may be 

anticipated, it may be advisable to prepare a written statement reciting the circumstances. 

[5] Whether a client can discharge appointed counsel may depend on applicable law. A client 

seeking to do so should be given a full explanation of the consequences. These consequences may 

include a decision by the appointing authority that appointment of successor counsel is unjustified, 

thus requiring self-representation by the client. 

[6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge 

the lawyer, and in any event the discharge may be seriously adverse to the client's interests. The 

lawyer should make special effort to help the client consider the consequences and may take 

reasonably necessary protective action as provided in Rule 1.14. 

Optional Withdrawal 

[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option 

to withdraw if it can be accomplished without material adverse effect on the client's interests. 

Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably 

believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct 

even if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were 
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misused in the past even if that would materially prejudice the client. The lawyer may also 

withdraw where the client insists on taking action that the lawyer considers repugnant or with 

which the lawyer has a fundamental disagreement. 

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to 

the representation, such as an agreement concerning fees or court costs or an agreement limiting 

the objectives of the representation. 

Assisting the Client upon Withdrawal 

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable 

steps to mitigate the consequences to the client. The lawyer may retain papers as security for a fee 

only to the extent permitted by law. See Rule 1.15. 
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Rule 2.1: Advisor 

Counselor 

In representing a client, a lawyer shall exercise independent professional judgment and render 

candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations 

such as moral, economic, social and political factors, that may be relevant to the client's situation. 

Rule 2.1 Advisor - Comment 

Counselor 

Scope of Advice 

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal 

advice often involves unpleasant facts and alternatives that a client may be disinclined to confront. 

In presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as 

acceptable a form as honesty permits. However, a lawyer should not be deterred from giving 

candid advice by the prospect that the advice will be unpalatable to the client. 

[2] Advice couched in narrow legal terms may be of little value to a client, especially where 

practical considerations, such as cost or effects on other people, are predominant. Purely technical 

legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant 

moral and ethical considerations in giving advice. Although a lawyer is not a moral advisor as 

such, moral and ethical considerations impinge upon most legal questions and may decisively 

influence how the law will be applied. 

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a 

request is made by a client experienced in legal matters, the lawyer may accept it at face value. 

When such a request is made by a client inexperienced in legal matters, however, the lawyer's 

responsibility as advisor may include indicating that more may be involved than strictly legal 

considerations. 

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. 

Family matters can involve problems within the professional competence of psychiatry, clinical 

psychology or social work; business matters can involve problems within the competence of the 

accounting profession or of financial specialists. Where consultation with a professional in another 

field is itself something a competent lawyer would recommend, the lawyer should make such a 

recommendation. At the same time, a lawyer's advice at its best often consists of recommending a 

course of action in the face of conflicting recommendations of experts. 

Offering Advice 
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[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a 

lawyer knows that a client proposes a course of action that is likely to result in substantial adverse 

legal consequences to the client, the lawyer's duty to the client under Rule 1.4 may require that the 

lawyer offer advice if the client's course of action is related to the representation. Similarly, when 

a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of 

forms of dispute resolution that might constitute reasonable alternatives to litigation. A lawyer 

ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client 

has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be 

in the client's interest. 
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Rule 3.1: Meritorious Claims & Contentions 

Advocate 

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless 

there is a basis in law and fact for doing so that is not frivolous, which includes a good faith 

argument for an extension, modification or reversal of existing law. A lawyer for the defendant in 

a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may 

nevertheless so defend the proceeding as to require that every element of the case be established. 

Rule 3.1 Meritorious Claims And 

Contentions - Comment 

Advocate 

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but 

also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the 

limits within which an advocate may proceed. However, the law is not always clear and never is 

static. Accordingly, in determining the proper scope of advocacy, account must be taken of the 

law's ambiguities and potential for change. 

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely 

because the facts have not first been fully substantiated or because the lawyer expects to develop 

vital evidence only by discovery. What is required of lawyers, however, is that they inform 

themselves about the facts of their clients' cases and the applicable law and determine that they 

can make good faith arguments in support of their clients' positions. Such action is not frivolous 

even though the lawyer believes that the client's position ultimately will not prevail. The action is 

frivolous, however, if the lawyer is unable either to make a good faith argument on the merits of 

the action taken or to support the action taken by a good faith argument for an extension, 

modification or reversal of existing law. 

[3] The lawyer's obligations under this Rule are subordinate to federal or state constitutional law 

that entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or 

contention that otherwise would be prohibited by this Rule. 
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Rule 4.1: Truthfulness in Statements to 

Others 

Transactions With Persons Other Than Clients 

In the course of representing a client a lawyer shall not knowingly: 

(a) make a false statement of material fact or law to a third person; or 

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting 

a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 

Rule 4.1 Truthfulness In Statements To 

Others - Comment 

Transactions With Persons Other Than Clients 

Misrepresentation 

[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally 

has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can 

occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is 

false. Misrepresentations can also occur by partially true but misleading statements or omissions 

that are the equivalent of affirmative false statements. For dishonest conduct that does not amount 

to a false statement or for misrepresentations by a lawyer other than in the course of representing 

a client, see Rule 8.4. 

Statements of Fact 

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as 

one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, 

certain types of statements ordinarily are not taken as statements of material fact. Estimates of 

price or value placed on the subject of a transaction and a party’s intentions as to an acceptable 

settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed 

principal except where nondisclosure of the principal would constitute fraud. Lawyers should be 

mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation. 

Crime or Fraud by Client 

[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that 

the lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the 
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principle set forth in Rule 1.2(d) and addresses the situation where a client’s crime or fraud takes 

the form of a lie or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime or 

fraud by withdrawing from the representation. Sometimes it may be necessary for the lawyer to 

give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. 

In extreme cases, substantive law may require a lawyer to disclose information relating to the 

representation to avoid being deemed to have assisted the client’s crime or fraud. If the lawyer can 

avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph 

(b) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6. 
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Rule 8.4: Misconduct 

Maintaining The Integrity Of The Profession 

It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce 

another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness 

as a lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

(d) engage in conduct that is prejudicial to the administration of justice; 

(e) state or imply an ability to influence improperly a government agency or official or to achieve 

results by means that violate the Rules of Professional Conduct or other law; 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of 

judicial conduct or other law; or 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 

discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual 

orientation, gender identity, marital status or socioeconomic status in conduct related to the 

practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw 

from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate 

advice or advocacy consistent with these Rules. 

Rule 8.4 Misconduct - Comment 

Maintaining The Integrity of The Profession 

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of 

Professional Conduct, knowingly assist or induce another to do so or do so through the acts of 

another, as when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), 

however, does not prohibit a lawyer from advising a client concerning action the client is legally 

entitled to take. 

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses 

involving fraud and the offense of willful failure to file an income tax return. However, some kinds 

of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses 

involving "moral turpitude." That concept can be construed to include offenses concerning some 

matters of personal morality, such as adultery and comparable offenses, that have no specific 
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connection to fitness for the practice of law. Although a lawyer is personally answerable to the 

entire criminal law, a lawyer should be professionally answerable only for offenses that indicate 

lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, 

breach of trust, or serious interference with the administration of justice are in that category. A 

pattern of repeated offenses, even ones of minor significance when considered separately, can 

indicate indifference to legal obligation. 

[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence 

in the legal profession and the legal system. Such discrimination includes harmful verbal or 

physical conduct that manifests bias or prejudice towards others. Harassment includes sexual 

harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes 

unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical 

conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment statutes 

and case law may guide application of paragraph (g). 

[4] Conduct related to the practice of law includes representing clients; interacting with witnesses, 

coworkers, court personnel, lawyers and others while engaged in the practice of law; operating or 

managing a law firm or law practice; and participating in bar association, business or social 

activities in connection with the practice of law. Lawyers may engage in conduct undertaken to 

promote diversity and inclusion without violating this Rule by, for example, implementing 

initiatives aimed at recruiting, hiring, retaining and advancing diverse employees or sponsoring 

diverse law student organizations. 

[5] A trial judge’s finding that peremptory challenges were exercised on a discriminatory basis 

does not alone establish a violation of paragraph (g). A lawyer does not violate paragraph (g) by 

limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to 

members of underserved populations in accordance with these Rules and other law. A lawyer may 

charge and collect reasonable fees and expenses for a representation. Rule 1.5(a). Lawyers also 

should be mindful of their professional obligations under Rule 6.1 to provide legal services to 

those who are unable to pay, and their obligation under Rule 6.2 not to avoid appointments from 

a tribunal except for good cause. See Rule 6.2(a), (b) and (c). A lawyer’s representation of a client 

does not constitute an endorsement by the lawyer of the client’s views or activities. See Rule 

1.2(b). 

[6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief 

that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to 

the validity, scope, meaning or application of the law apply to challenges of legal regulation of the 

practice of law. 

[7] Lawyers holding public office assume legal responsibilities going beyond those of other 

citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role 

of lawyers. The same is true of abuse of positions of private trust such as trustee, executor, 

administrator, guardian, agent and officer, director or manager of a corporation or other 

organization. 

 


